
\ EX PARTE OR LATE POOT FILE COpy ORIGINAL{i ) .. ;;; fiJ

FEDERAL COM.\1 UN ICATIONS COM MISSION

'NASHINGTON

JAN I 4 19S.

Honorable John D. Dingell
Chairman, Committee on

Energy & Commerce
House of Representatives
2125 Rayburn Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

RECEIVEu
JUN 21 19941

No. of Copies rac'd Od l
List ABCDE

Thank you for your letter of November 15 to then Chairman James Quello concerning
the Commission's Notice of Proposed Rule Making iliotice) in PP Docket No. 93-253, to
implement the competitive bidding provisions of the Omnibus Budget Reconciliation Act of
1993 (Budget Act). As you requested, a copy of your letter has been included in the docket
of this proceeding and is available to the public.

In your letter you raised two concerns. First, you argued that the proposal in the
Notice regarding "intermediate links" is contrary to Congressional intent. Intermediate links
are radio links that are used as part of a larger communications network, such as a point-to
point microwave service used to link a ceil site in a cellular system to a mobile telephone
switching office. The Budget Act requires that competitive bidding can only be used for
spectrum-based services that enable subscribers "to receive communications signals that are
transmitted utilizing frequencies on which the licensee is licensed to operate; or enable those
subscribers to transmit directly communications signals utilizing frequencies on which the
licensee is licensed to operate." As you noted in your letter, however, paragraph 29 of the
Notice proposed that "licenses used in services as an intermediate link in the provision of a
continuous, end-to-end service to a subscriber .,. be subject to competitive bidding." Many
comments on the Notice agree with your interpretation of the legislation that spectrum used to
provide intermediate links should not be subject to auction, and we will be taking up this
question shortly.

Second, you were concerned that the limited discussion in the Notice of the pending
Big LEO applications (paragraph 155) indicates that the Commission misunderstood the
Congressional intent with regard to avoiding mutual exclusivity in pending licensing
proceedings. Let me assure you that in a Negotiated Rulemaking conducted last year, the
Commission made every effort to reach a mutually acceptable compromise among the six
pending Big LEO applicants. Currently, Commission staff is considering two sharing
proposals submitted by two groups of LEO applicants, and we are hopeful the mutual
exclusivity can be resolved.
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While I do not wish to prejudge the Commission's decision on this issue, I appreciate
your guidance in interpreting the legislation which the Notice seeks to implement, and am
confident that your input will be carefully considered in the Commission's deliberations.
Thank you again for your letter.

Reed E. Hundt
Chainnan

.'
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Background: Chairman Dingell has provided his personal views concerning how the
Commission should implement the provisions of the Budget Act of 1993
concerning competitive bidding. A copy of his letter has been included in the
docket of the competitive bidding proceeding.

Outgoing: The response acknowledges his concerns about the proposals in the NPRM
that (1) licenses used as intermediate links in the subscriber based services be
subject to auction, and (2) that Big LEOs might be subject to auction.
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November 15, 1993

The Honorable J ..... H. Quello
Chainum
Federal CommunicatiOns Commi••ion
1919 M Str••t, N.W.
W.ehington, D.C. 20554

Dear Mr. Chairman:

I am writing in re.ponee to the Commieeion'. "pSic. of
Prgpoeed Rule Makips in PP DogIe.S, Ipn. "-2", which J:'eque.t8
comments pertaining to the e.tablishment of competitive bidding
procedure. to chao•• among mutually exclusive application. of
initial lie.n•••.

As youar. w.ll aw.re, this particul.r rulemaJcing is of
critical importance, inasmuch .s it will establieh the ground
rules for a new method of .warding radio licen.... I co-mend the
Conuni.sion for moving forward on this Ngtiee eo expecu'tiou.ly. I
am .ware that the new statute impo.ed tight deadlin.. on the
Commi••ion, and I would like co stac. at th. outset that the
Commi••1on baa cSone an extraordinary job draft1ng an extremely
complex Ngtice in a v.ry .hort tim.fr....

I am, however, conc.rned. about two aepect. of the lpt;isC!.
It 1. my hope that the•• commence will a••i.c the COIIIIli••ion .in
it. implement.tion of coaapetitive bidding in ~ mann.r that is
consistent with the intent of Congre•••

My f 1rst concern occur. at paragr.phs 28 .nd 2' of the
Commi••ion'. Ngticc. The atatutoryt.xt require., and the Hgticc
r.cognize., that in order for there to be competitive bidding,
that the eubject spectrum enable sub.criber. -to rec.ive
communication. .ignal.- or to -tran.mit 4i~.otly communication•
• ignal.- (emph.eie add.d].

That Congre.. inclucled the term -directly· w.. not
inadvertent. Th. t.rm wa. incorpor.ted.~into the legi.lation in
order co diatinguiah betw••n tho.e who .ubscribe to sp.ctrum-
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based .ervices and others whoa. use of the spectrum is incidental
co 80me other service. In my:'vie.w:, :~he tlerm "directly· in this
in.tance in •••ence require. that'sUbscribers operate a
transmitter themaelv•• ,

Paragraphs 28 and 2' discuss the Commi.sion's propo.al "that
licen.e. u.ed in services a. an intermediate link in the
proviaion of a continuous, end-to-end service to a eubecriber
would b. 8ub~ect to competitive bidd1ng". Ina.lIlUch a. th.se
link. ar. incidental to the provision of a different, and not
n.e••••rily spectrum-ba••d, s.rvice, subjecting the.e licen••s to
competitive bidding procedures would be inappropriate.

My ••eond concern relate. to the proposed ".ig LEO"
.at.llite .ystem. in the Mobile Satellite Service (-MSS"). It i.
cl.ar to me that these system. will advance important U.S. policy
go.18, including maintaining Americ.'. l ••d in i~rt.ut

technologies and the expan.ion of the existing telecommunications
infrastructure. They will .1.0 promote the creation of new jobs
throughout the industry and enhance the global competitivene•• of
the ~nit.d State. in mobile communications technology.

I am concerned. however. thatth~ Commi.sion's limited
discu••ion of the treatment of the pending Big L80 application.
in the competitive bidd1n9 Uoticc is an indication tha~ the
Commiss1on may be misinterpreting the intent of COngre.. with
respect to licen.ing Big LBO:.yetems. In its Notic., it appears
that the commis.ion has failed to take notice of important
statutory languag_ in the new law, a. well a. relevant
legislative history, which requires the Commis.ion to continue to
usa engineering solution., negotiation, threahold qualifications,
service regulations and other means in order to avoid mutual
exclusivity in pending application and licen.ing proceeding., and
thereby avoid auction. and lotteri••.

As a general proposition, by granting to the Conal••ion the
authority to assign licenses by auction, it wa. never the intent
ot Congress for auctions to replace the Commi••ion'.
responsibilities to make decisiona that are in tbe public
inter.st. Rather, che competitive bidding authority w•• alway.
intended to addre.s those situations where the commis.ion could
not either narrow the field of .pplicants or ••lect between
applicants ba••dupon aub.tantive policy con.iderations.

The Committee expects the Co~i.aion to continue to exerci••
its responsibilities to determine how spectrum .hould be u.ed in
the public intere.t and who are the be.t qualified to undertake
that use •.

To underscore that auction. are not a aubatitute for
reasoned decision-making, the n.w atatute epecifie. (at Section
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30'(j) (6) (E)) that the Commission is not to abandon it.
tra.ditional methods of avotdl,n-g ffttlt~~l exeluslvlty. Congress
clearly had the Big L!O proceedihg in'mind when it added thi.
language to the bill because it believed that mutual exclu.ivity
could be avoided in that proceeding.

A brief review of the relevant legislative history should
a••i.t the Commi••ion in its deliberation. in both the
compet.it.ive bidding docket and the Big LBO proceeding. In the
original Houae Report language (House R.eport No. 103-111, at p.
~58) trom which this statutory subsection was drawn, the
Committee stated:

In connection with application and lice~in9

proceeding., the Commi••ion should, in the
public intere_t, cODtl~e to Q.e eDgLD..~iDv
.olution., novotiatloe, thre.hold
qualificat10D., .ervice ~e., aDd o~o~

..ans ia ord.S' to avoid autual eaolue!.Yj,.y.
The licenaing process, like the allocation
proc•••, should not be influenced by the
expectation of federal revenues and ch.
C~ttee 8Acoura~ee the e~eeioa to avoi4
_U:ually exclu.ive • .1tuatiOD... a. it i-a ill
tho p.ablic at.r••t to 40 eo. fte ODP~
..8 (or ·.1V LaO-) pZ'OCee4ba8 1•• ~e ia
point. The FCC ha. and currently uees
cert~in tool. Co avoid mutually exclusive
licensing situations, such .s spectrum
sharing arrangements and the creation of
specific chreshold qualif1cat1ona, including
.ervice criteria. The"e tool••hould
continue to be uaedwben feasible and
appropriate (emphasis added].

In lighc ot the proviaions of the Hous. Report, the final
atatutory language aigned by the Pre_ident, and che pre.once of
viable spectrum sharing plan., such ae the one contained in
MotorOla Satellite's and Loral QualcOIIlIIl'. joint submission, it" i.
clear that the Commission ha. an obligation to attempt to avoid
mutual exclu.ivity among qualified applicants in the Big LBO .
proceeding. While the content.. of paragraph 156 of the Mg'i!C:.
may provide a healthy incentive for the various applicants to
conclude t.heir negotiated rulemak1ng successfully, I trust that
the Commission i8 aware of its own respon.ibilities in thi.
regard.

Aa I noted at the outset., the Commission'. Motie • repre.ente
an extraor4inary eftort in a vf/Sry ti~ht timeframe, and I
congratulate you for the jOb that you have done. I a.k that a
copy of this letter be ma4. part of the Commission's record in
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this proceeding, and hope that it 18 uecful to you as the
Commis.ion d.eliberate. on t:h.....·.pp.ro~.riat.'u.e. of its competitive
b1dc11ng authority. If I or the 'c=ominfttee etAff can be of any
ass1stanee to you, please do not heeitate to contact me. I look
forward to reviewing your dec , and to receiving your
re.ponse to thes. comments

JOHN D. DINGBLL
CHAI~


